INTRODUCTION
The status of childhood decision-making about medical treatment is a contentious one and, despite its importance and complexity, subject to an opaque and poorly governed legal framework. Unlike adults, 1 children have historically been given little real autonomy to make medical decisions for themselves. In this Article, two recent cases from 460 r Forward, Gillick Australia throw the controversy surrounding medical decision-making by children back into the spotlight, and not for the better.
In Part I, the bases for children's medical decision-making are explored. Across the common law world, the judicial power to deal with medical decisions about and for children comes in the form of the supposedly 'unlimited' 'parens patriae' power, an inherent power courts possess to make or override decisions for incompetent persons, including children.
2 Although the genesis of this power differs between jurisdictions, its application is reasonably consistent. Part II engages with how Australian courts have recently muddied the waters by promulgating two facially inconsistent decisions. Importantly, it seeks to identify the rationale for why, for the first time, an Australian court has limited what was previously unlimited; the courts' parens patriae power to make medical decisions on behalf of incompetent and competent children.
I. CHILDREN'S MEDICAL DECISION-MAKING: THE MATURE MINOR
Self-determination is integral to any liberal society. But how far should society extend that right to children, 3 to make decisions that could have significant long-term impacts, or cut short their lives? The answer to that question is clouded by competing legal and policy objectives. Courts have long held a distinction between medical decisions to be made against the wishes of parents and treating practitioners, and those to be made by courts acting parens patriae.
A. Decisions against parents, guardians and treating practitioners
Most decisions about medical treatment occur within the treatment environment. For young children, parents and guardians typically provide the necessary consent to protect practitioners from liability in performing treatment. There is no controversy where children lack the capacity to make medical decisions by themselves; parents can authorize, or override a child's refusal of, medical treatment. 4 Some treatment is, however, beyond parental power to consent to and requires judicial approval, including sterilization 5 and gender reassignment treatment.
6
Parental power wanes once a child is deemed psychologically competent to make medical decisions, a concept known as the 'mature minor' principle. 7 That principle was fashioned in the UK case of Gillick, where a parent sued a medical practitioner who had provided her daughter with contraceptive advice. the absence of parental consent ('Gillick competence'). Since that time, the common law has recognized that 'mature minors' possess a higher legal status than minors generally. 9 In Australia, Gillick is good law, meaning that children who demonstrate the requisite level of understanding can consent to medical treatment without their parents' consent. 10 In the USA, the ability of mature minors to consent to medical treatment, 11 and to refuse it, 12 has been sporadically recognized, although treatment refusals have yet to receive SCOTUS consideration.
13
B. The parens patriae power In addition and supreme to parental powers, a court acting parens patriae can regulate a minor's decision-making by either displacing parental decision-making or acting in loco parentis where a guardian is unavailable.
14 In Australia, the discretionary parens patriae power, an inherent equitable or statutory power, 15 operates over a child's healthcare decisions in three broad circumstances: consent to treatment in the face of parental disagreement; 16 refusing medical treatment; 17 and 'special treatment' for an incapable child, 18 or self-sought for a capable child.
19
The parens patriae power can notionally only be exercised to protect 'incompetent' patients. 20 Once deemed incompetent, the power is characterized as 'limitless' when exercised in the patient's best interests. 21 Thus, in order to bring children within the parens patriae power, they have been classed as 'incompetent' simply by reason of their childhood, and irrespective of any psychological competence they may possess. 22 The past 50 years have seen a gradual decline in the strength of that view, with courts recognizing that as minors age towards 18 years, or demonstrate their maturity, 23 the parens patriae power 'fades... as the minor gets older and disappears upon ... reaching adulthood'. 24 The actions and decisions of mature minors are to be accorded greater weight and effect, increasing on a sliding scale until adulthood, that is, as children are perceived to increase in their ability to understand, their decisions are more likely to be accepted as correct binding. 25 What causes the 'fading' effect is not simply an increment of age, as courts (at least in Australia) are sufficiently empowered to override a decision up to the day before a minor's 18th birthday. 26 Rather, competence is a discretionary factor that may be used to sway a court to accept the child's decision or not. But, at least until the Jamie opinion, a child simply being deemed Gillick competent has never displaced the parens patriae power in its entirety.
27
There has been significant debate about whether Gillick could be applied beyond its own facts in order to fully emancipate children's decision-making upon their attaining a threshold of competency.
28 Subsequent decisions had shown that this was not the case, at least as a matter of law. For example, Re W 29 holds that the Gillick competence doctrine does not preclude the parens patriae power for refusals of medical treatment. 30 For some time after Gillick, judges were at pains to deal with refusal cases as if Gillick competency was relevant, but otherwise dismiss the child's ability to make a competent decision, sometimes in tortured fashions. 31 More recently, courts have simply treated competency as irrelevant in refusal cases. 32 The position in the USA is even more clouded, with decision-making capacity of children varying from state to state.
33

II. TER MINATING PARENS PATRIAE: THE AUSTRALIAN CONFLICT
A. New developments
The system of Federalism adopted by Australia makes conflict between state and federal courts almost impossible: the High Court of Australia is the ultimate arbiter of 23 In A.C., supra note 17, at 203 [22] , Abella J noted that:
'It is a sliding scale of scrutiny, with the adolescent's views becoming increasingly determinative depending on his or her ability to exercise mature, independent judgment. The more serious the nature of the decision, and the more severe its potential impact on the life or health of the child, the greater the degree of scrutiny that will be required'. [1992] 4 All E.R 627. 30 Re W is considered good law in Australia: X, supra note 17, at 302-03. 31 Re E, supra note 17, at 391 (14 year-old Jehovah's Witness did not understand the procedure 'enough' to be Gillick competent). 32 X, supra note 17, at 368 [50] . 33 See Stenger, supra note 4, at 211, 225.
federal and state common law, 34 and lower federal courts cannot adjudicate on state laws. 35 But the inconsistent way in which medical decisions are regulated within Australia has led to such a conflict. The State Supreme Courts inherently possess the parens patriae power. 36 The Federal Family Court's 'welfare' jurisdiction is, for present purposes, identical. In 2013, these two jurisdictions collided on the question of children's medical decision-making.
In the case of X, the New South Wales Court of Appeal refused, 37 consistently with established authority, to recognize the decision of a Gillick competent 17 year-old Jehovah's Witness to refuse a 'life-saving' blood transfusion. In so doing, the Court of Appeal held that the parens patriae power is immutable and cannot be abrogated by a determination of Gillick competence. 38 However, in the case of Jamie, the Full Court of the Family Court held that an 11 year-old Gillick competent child could consent to treatment for Gender Identity Disorder, 39 on the grounds that once a child was deemed Gillick competent, the court had no jurisdiction to approve or disapprove of the proposed treatment. 40 This decision is striking because even countries with federally enshrined human rights have not completely negated a court's ability to control children's decision-making in those circumstances where the child is deemed competent.
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B. Are the decisions reconcilable?
Essentially, what these two cases suggest is that if the Court agrees with the substance of a child's medical decision, competency is binding; if not, then it may be ignored. So while Jamie seemingly gives Gillick some real teeth, 42 the power is more clouded than ever. In fact, X and Jamie appear to be in diametric conflict. Jamie suggests that Gillick competence provides an inalienable right for a competent child to consent to medical treatment against parents and courts whereas X asserts that Gillick competency may be taken into account, but cannot abrogate the parens patriae power. 43 What follows evaluates the reasons for the inconsistency between these decisions.
'Absent Controversy'
In part, the decision in Jamie is grounded in a finding from an earlier decision in Marion's Case that a child may have the capacity to give informed consent once Gillick competent. 44 not courts, and this has commonly been held to distinguish Gillick from parens patriae cases. 45 As such, Jamie stands alone as authority usurping the parens patriae power. Second, and more important, is the concept of 'controversy'. In Jamie, the Court attempted to limit its reasons to requests for gender-altering therapy 'absent some controversy'. 46 That is, a child would be able to consent to the gender-altering treatment where all parties agreed. However, such limitation has no grounding in the language employed in Jamie, which ultimately relies only on Gillick competency. 47 There has been some confusion as to how much weight should be placed on the controversy criterion. Justice Strickland, writing extra-judicially, has attempted to distance the Court from the position that Jamie stands for independent decision-making, stating that the parens patriae power is returned when there is disagreement between the parties. 48 But this nuance has been missed both in a subsequent first-instance decision of the Family Court 49 and academic commentary, 50 and it does not appear plausible to suggest that controversy moderates the Court's exclusion of the parens patriae power. A criterion like controversy is a matter that falls under the discretionary parens patriae power and has no bearing on the ability of a child to understand medical treatment.
It cannot be controversy that activates the parens patriae power, as that would still undermine a child's ability to express her will vis-à-vis medical treatment, contrary to the United Nations Convention on the Rights of the Child ('CROC'). 51 This approach would also undermine the holding that expressly rejected the application of discretionary factors once Gillick competency was established. 52 Unless controversy operates as some ephemeral predicate to a finding of Gillick competence, which finds little support in Jamie's express language, it seems non sequitur to suggest that controversy itself can limit a Gillick competent decision.
Consent versus Refusal
Another possible distinction could be the factual difference between X (addressing refusal of treatment) and Jamie (addressing consent to special treatment). Although the law has long considered refusal and consent opposite ends of one decision-making spectrum and identical in terms of the information to be understood, how they have been treated as a matter of discretion has differed markedly. 53 Gillick has consistently been held to apply only to decisions of consent to treatment, not refusals, a position echoed in Australian jurisprudence and affirmed in X. Unquestionably, the unfortunate 45 X, supra note 17, at 301 [25] . 46 Jamie, supra note 6, at 184 [139] . 47 Id. at 182 [129] . 48 Strickland, supra note 14, at 77. distinction between consent and refusal decisions is at the heart of the conflict between Jamie and X. But two questions flow from this: first, is it normatively correct to maintain that distinction, and second, is the language in Jamie broad enough to obviate it in any event?
The X opinion accepted that there was no logical difference between consenting to and refusing medical treatment. 54 And yet, the Court did impliedly reinforce this distinction by acknowledging differing factual and legal consequences of consenting to and refusing medical treatment. 55 Such consequentialism 56 has long been, lamentably, a driving force behind refusal judgments, nullifying any real weight or purpose to a finding of Gillick competence in refusal cases. 57 On this view, where a child refuses treatment, Gillick cannot prevent or override the parens patriae power. But, at least facially, this is an incorrect categorization of how the parens patriae power is to operate. In the UK, doubt has been cast for some time over the continuing validity of the distinction between consent and refusal. 58 If the parens patriae power protects the vulnerable, the decision's mere nature cannot control its exercise. What should guide the power is the child's 'best interests', irrespective of whether consent or refusal is involved. 59 To assert otherwise presupposes (falsely) that consent decisions are beneficial and refusal decisions not. For example, a child may seek orders to consent to a radical new procedure that has a high death rate and horrific side effects. It would be absurd to allow that decision to be made so long as a child is deemed competent, but to deny a request to refuse treatment. Indeed, maintaining this distinction has been rejected in Australian law reform proposals. 60 That does not mean that greater rigor cannot be exercised in determining whether a child is competent to make a refusal decision, although that formulation too is fraught with danger. 61 But even if the consent/refusal dichotomy is maintained, X and Jamie cannot be reconciled. Although the Jamie opinion carefully avoids the subject of refusal of treatment, terminating the parens patriae power on the finding of Gillick competence arguably extends the Court's reasoning beyond consent to medical decisions generally. 62 Distinguishing between transgender therapy and refusal of a blood transfusion has no 'logical distinction' when competency to make a medical decision is in issue. 63 The consent/refusal distinction can only come into play under the parens patriae discretion referred to the eminent, but somewhat dated, theories proffered by Piaget. 72 The question of what comprises competence as a factual question has been canvassed elsewhere. 73 For present purposes, it is sufficient to note that if the jurisdiction's object is to protect those who cannot protect themselves, by definition, Gillick competency meets that threshold. To be Gillick competent is to understand the decision and its consequences. Vulnerability in terms of medical decisions is manifested by a failure to understand the treatment, not its risks and effects per se. To be receiving medical treatment is already to be at risk. If it is accepted that the decision can be understood, legal vulnerability falls away, leaving only the 'public interest' in preserving the 'sanctity of life'. 74 The question that then arises is whether that residuary interest is sufficient to justify the discretionary override of a competent minor's decision?
b. Competent in law Attaching the parens patriae power to childhood absent any other factor does bring the power in conflict with Jamie. Whereas in X the power was characterized as an unlimited flexible discretion, 75 Jamie displaced the power entirely on Gillick competence. In the Canadian decision of A.C., referred to at length and relied upon in X, Justice Abella noted that 'courts will inevitably be so convinced of a child's maturity that the principles of welfare and autonomy will collapse altogether and the child's wishes will become the controlling factor'. 76 What distinguishes Jamie and X is the nature of that collapse. In X, the collapse can occur after Gillick competence and all policy factors are considered (meaning that the court retains ultimate control); in Jamie, the collapse occurs on the finding of Gillick competence. The driving force behind this distinction is the weight given to the CROC in Jamie. 77 While the impact of conventions on Australian common law is limited, the CROC has been given significant weight in the past and can be used to guide the common law in circumstances of ambiguity. 78 That ambiguity exists in these cases is without question; the High Court has not yet ruled on whether the parens patriae power can be abrogated in this fashion and nor has the legislature seen fit to act. Accordingly, if the CROC does apply to limit discretionary decisions against children that would not otherwise be applied to adults (in the absence of clear contrary authority), then the conclusion that Gillick competent minors are subject to the parens patriae power generally is in doubt.
Moreover, the continued acceptance of the authority that undermines Gillick, Re R and Re W, is troublesome. 79 In both those decisions, the finding that Gillick did not apply was dicta-the applicants both failed to establish that they were competent, and both were made in the absence of any human rights legislation or the CROC. 80 Most importantly, if the raison d'etre of the power, protection of the vulnerable, is no longer
